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CORPORATE RESURGENCE PRAC- 
TICALLY APPLIED 


The creation of corporations was sub- 
stantially a response to the demand of con- 
venience and the limitation of personal lia- 
bility, that meant a corporate entity and 
responsibility distinct from that of the in- 
dividuals composing it. Th's was an ideal 
means for co-operation amongst individuals 
that gained great favor. But men soon 
learned to use them as a shield for other 
and sometimes sinister purposes. There- 
upon and of recent years it became neces- 
sary to distinguish between lawful and un- 
lawful usages of the corporate privilege 
without interference with its beneficent 
purposes in response to the ethical will. For 
this purpose the Court had to go behind 
the corporation. One therefore traces the 
now established dissidence concerning the 
doctrine of ‘‘corporate entity’’ to judicial 
exposure of unlawful motives by the indi- 
viduals whose identity it shielded. The 
logical application of the new doctrine, 
that by the way would greatly interest Mr. 
Morowitz, seems not to question the ac- 
knowledged merit, convenience and neces- 
sity of the corporation, but rather to per- 
petuate them by driving out the wrong and 
sometimes crime screened behind them. 

Now a principle of law once fixed in the 
judicial or legal mind becomes too thor- 
oughly rooted to be removed without the 
destruction of convictions and customs 
dear to the practitioner and revered by the 
courts. This thought takes on dignity in 
the light. of the normal development of cor- 
porate law as just outlined. No other ele- 
ment of sociology lends itself so conspicu- 
ously to the exercise of this human attri- 
bute. It is persuasive that this state of 
mind is as applicable to jurists and prac- 
titioners nated for their liberal views and 
love of advancement, as to the reaction- 
aries. 





The necessity for limiting corporate ac- 
tivities within strictly ethical and useful 
operations, has brought about some violent 
pruning of the ancient and revered doc- 
trine of a distinct corporate entity. Ob- 
viously it still exists, but with reservations 
so to speak in the application of which 
even the Justices of the Federal Supreme 
Court are not entirely in accord. For in- 
stance, Justices Brandeis and Holmes 
failed to see a distinction between the prin- 
ciple involved in Weiss v. Stearn (1924), 
265 U. S. 242; 68 L. Ed. 1001, and that of 
the earlier case of Cullinan v. Walker, 262 
U. S. 134; 67 L. Ed. 906. It is a distinct 
loss that Justice Brandeis did not develop 
his conviction in one of his painstaking 
minority opinions. The point involved 
means much. to corporate usefulness, for 
their activities must be severely cireum- 
scribed in the absence of a broader inter- 
pretation of corporate entity to the end 
that the individuals operating them as a 
shield may be brought into the light and 
their motives examined. 

The core of the problem in the cited case 
is not so much whether a corporation may 
be considered detached from the person- 
ality of the shareholders operating it as 
whether one corporation may, as it were, 
dissolve itself into another, created for the 
purpose and with the same powers, with- 
out alteration of the legal status of the 
shareholders quoad the unchanged assets, 
operation and business. From a utilitarian 
viewpoint it is a very commendable sort of 
corporate resurgence, the condoning of the 
protean aspect of which is pardonable be- 
cause of its obvious merit. 

Putting to one side the detail in which 
it was done, the shareholders, instead of in- 
creasing their respective number of shares 
through the aid of a stock dividend, simply 
transferred the entire assets to another and 
similar corporation organized for the pur- 
pose with like powers having the desired 
number of authorized corporate shares. 
These shares were distributed pro rata. 
Property rights remained unchanged. The 
authorized business being the same, went 
right along without interruption as to place 
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manner or administrative personnel. 
Therefore the business was not liquidated, 
though the old corporation in a technical 
sense was, for the new corporation there- 
after conducted the same business. 

The issue, it is respectfully suggested, is 
whether a corporation shall be construed as 
a means to an end or the thing itself. The 
point is that the shareholders sold the new 
issue of stock and not the old for which 
substitution was made. The old share- 
holders stepped from one boat into a larger 
one and continued the same journey with 
the same eargo without interruption. 
When they eventually sold the business, it 
was in the new boat, but it was the same 
business and assets and that is a thing of 
which sight should never be lost, without 
dodging after the shadow and ignoring the 
substance. Another theory, if possibly 
more orthodox, is far less practical and 
efficient. 

Still speaking metaphorically, we might 
inquire if there was a new voyage? The 
answer is obviously in the negative. Then 
there ought not to be new legal relations as 
to the passengers. This thought takes us 
back to the opening thought which is, that 
corporations were organized for the pur- 
pose of commercial convenience and should 
be so conducted as most to facilitate busi- 
ness enterprise, protect honest intentions 
and expose evil ones. That done they will 
serve with greatest efficiency, The moment 
they lose their identity as the tool of com- 
merce and become dignified into a fetish or 
a legal principle that moment they become 
a dangerous deterrent instead of an aid. 
There is no better illustration of this con- 
viction than the pleading and procedure in 
vogue in the courts that consume half their 
valuable time and cause the loss in time 
and money of the wealth of millions of 
workers. 


One of the happiest faculties of the 
great Supreme Court is to make the utili- 
tarian aspect the picture and technical law 
the frame. Through this policy the coun- 
try is a great gainer, because there is so 
much good in the worst of things and so 





much bad in the best of them, that a meas- 
ure of perfection would prove to be one of 
elimination. 


Going deeper into the practical side, it 
is seriously to be doubted if industry and 
commerce could be suitably financed or 
properly conducted through co-operated 
efforts, under present conditions and cus- 
toms, except through the fiction of a cor- 
poration. For after all a corporation is 
but a limited partnership rendered more 
versatile in its operation. It is not to be 
doubted that they will at times be used un- 
lawfully, but it is the height of folly for 
that reason to enter a general condemna- 
tion. It would be a worse policy to give 
life to technical rules that operate in their 
favor and militate against the individual. 
A leg'slative interference would be in- 
evitable. 

It is the soundest wisdom to maintain 
them in full vigor with every screen re- 
moved that would obscure a full vision of 
the human participation. To this end it 
is respectfully suggested that motive 
should largely be the measure. It seems to 
have been uppermost in every case in point 
decided by the Supreme Court. Inasmuch 
as each judgment will turn upon the facts 
and circumstances of the particular inci- 
dent, the interpretation is obviously a judi- 
cial and not a legislative function. For this 
reason one observes with deep gratification 
the wholesome development of this feature 
of corporate law by the courts, unmolested 
by a perfervid legislature. 

THomas W. SHELTON. 








“Breden and sisten,” said Parson Jones, “Ah 
got sumthin’ Ah wants to talk to you-all about, 
an’ Ahm goin’ to do it befor’ th’ season gits 
any oldah. Las’ wintah every time th’ frost 
came, an’ you-all went out an’ killed yer hawgs, 
Ah natchally expected to git me some poke. 
But all Ah ever got all wintah was jes’ pigs’ 
feet, pigs’ feet. Ah got so tiad of pigs’ feet 
Ah couldn’t look a hawg in th’ face. An’ what 
Ah wants to announce to you-all right now is, 
thet if you-all expecks me to preach in dishere 
congregashun DIS wintah, Ahm jest nachally 
goin’ to have t’ eat higher up on th’ hawg 
—ats all—_HIGHER UP ON TH’ HAWG!”— 
The Gulf Coast Lumberman, 
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NOTES OF IMPORTANT DECISIONS 


NICKEL SLOT MACHINE FOR VENDING 
MINTS HELD “GAMBLING DEVICE.’—The 
Supreme Court of Rhode Island, in State v. 
Certain Gambling Instruments, 128 Atl. 12, 
holds that a slot machine, delivering package 
of mints for each nickel inserted and also, if 
operator is lucky, from 2 to 20 brass checks 
worth 5 cents in trade, to be secured together 
with another package of mints by insertion of 
another nickel, is a gambling device, within 
Gen. Laws 1923, cc. 401 and 410; machine be- 
ing constructed and loaded for gambling uses. 

In part the Court said: 

“Two persons by alternate playing might 
operate the machine indefinitely without vio- 
lating said rule. It would be practically im- 
possible for a storekeeper to watch the ma- 
chine every time it is operated, even if it 
should be assumed that he would be willing 
to limit his own profits and those of the owner 
and honestly desires to prevent consecutive 
playing by the same person; but we are very 
strongly of the opinion that the rule is a mere 
subterfuge made use of in an attempt to evade 
the law. However, the question of intent is 
unimportant as this is a proceeding, not 
against the owner, but against the machine. 
See 27 C. J. 1045. The questions are whether 
the machine is so constructed that it may be 
used as a gambling instrument, and whether it 
was being so used in the store where the ma- 
chine was seized. It is clear that the machine 
was so constructed and loaded with packages 
of mints and with brass checks that it was 
capable of being used as a gambling instru- 
ment. The only evidence as to how the ma- 
chine was used in said store was the testimony 
of Ellis A. Cranston, chief of police of the town 
of Warwick, the town in which the store from 
which the machine was taken was located, who 
testified that he, in the presence of a clerk in 
charge of the store at the time, played the 
machine three times consecutively and received 
a package of mints each time; that at the end 
of the third play the indicator exhibited the 
figure 2; that he asked the clerk what the 
significance was of the figure 2, and was told 
that by playing another nickel he would get 
two checks. He further testified that he 
‘played another nickel and got them.’ It ap- 
pearing that the machine was so constructed 
and loaded as to be readily used for gambling 
purposes, and that it was permitted to be so 
used, we have no hesitation in finding that said 
machine is a gambling instrument within the 
purview of chapters 401 and 410, Gen. Laws 
1923.” 





STATUTE FIXING VALUE OF NON-PAR 
VALUE STOCK HELD VALID.—The Supreme 
Court of Arkansas, in State ex rel. v. Margay 
Oil Corp., 269 S. W. 63, has upheld the validity 
of a statute valuing stock having no par value 


at $25 for purposes of franchise tax. In part, 
the Court said: 
“The statute under consideration applies 


equally to all corporations organized on the 
same basis, both domestic and foreign, that is 
to say, corporations with non-par value stock. 
It may be true, as urged by counsel for ap- 
pellees, and as shown by illustrations in the 
brief, that the statute may work a difference 
in the amount of tax as between corporations 
having the same amount of assets, but this 
argument is answered by the fact that a cor- 
poration may choose for itself whether it shall 
or shall not bring itself within the terms of 
this statute. It is a voluntary act of the cor- 
poration in a*cepting the statutory basis of 
par value, rather than to express a value in the 
face of the certificate. Such statutes are not 
uncommon, bu‘, on the contrary, are in vogue 
in a great many of the States, such statutes 
generally prescribing a par value of $100. 
Similar statutes have been upheld in Michigan 
and Illinois. Detroit Mortgage Corporation v. 
Secretary of State, 211 Mich. 320, 178 N. W. 
697, 182 N. W. 526; Roberts & Schaefer Co. v. 
Emmerson, 313 Ill. 1387, 144 N. BE. 818. Our 
statute, however, fixes the value at $25, which 
is the par value of the stock of corporations 
organized under general statute. It is not 
without interest to note that in the State of 
Delaware, where both of these corporations 
are organized, there is a statute fixing the 
value of non-par value stock at $100. 

“Nor is there any force in the contention of 
counsel that because the statute, as applied to 
the total shares of stock, fixes the par value 
of the capital stock at a sum enormously in 
excess of the actual value of the assets of the 
corporation as shown by its annual report to 
the Railroad Commission. It will be noted, as 
we have already scen, that the tax is not based 
upon the total value of the stock, but only that 
portion of it which represents the investment 
and ownership of property in this State; and 
it will be seen that this statute applies alike to 
all corporations, domestic and foreign, which 
operate on the non-par value basis. There is 
no unfair discrimination against that kind of 
a corporation. The statute does not, in any 
view, constitute a violation of section 6, art. 12, 
of the Constitution of the State, sinze it is seen 
that there is no element of confiscation in- 
volved in its effect.” 
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WHEN THE LAWYER IS NOT AT 
WORK* 


When I received your kind invitation I 
was so flattered that I aecepted it at once, 
and went to work on a dissertation on the 
distinction between contingent remainders 
and executory devices with special refer- 
ence to shifting and springing uses, which 
I thought would delight your souls and 
convince you of the profundity of my 
learning. But before I had progressed 
very far, I received from my dear friend, 
the Honorable F. Dumont Smith, a letter 
in which he said: 

‘‘T don’t want you to talk to us about 
the law. We are ‘fed up’ on the law in 
Kansas. Besides, I don’t think you know 
much about it. Certainly, you can’t teach 
me any law.’’ 

I confess that that letter threw me into 
considerable perturbation. I was to talk 


to a body of lawyers, and yet was not to 
mention the law. After prayerful consid- 


eration I concluded to speak to you on how 
a lawyer can employ his leisure to greatest 
advantage; for, as has well been said, what 
a man amounts to depends on how he 
spends his leisure hours. 

I am aware that there are some lawyers, 
like Lord Coke, who have no leisure hours. 
They are lawyers and nothing else. They 
read, they talk, they think only law. Like 
Lord Coke, they are hated by their wives 
and avoided as bores by thé rest of man- 
kind; and when they die, all their ac- 
quaintances heave a sigh of relief. 

In his last days, when he was a very sick 
man, Jay Gould took refuge from the wor- 
ries of business at a little resort in the 
North Carolina mountains, twenty miles 
from a railroad and where there was 
neither telegraph nor telephone. He had 
a case in Arkansas in which he was very 
deeply interested, and he wrote to his Ar- 
kansas lawyer to come to see him. His 
lawyer found him very pale and very 
tired; but every little while a boy would 
arrive in hot haste upon a foam-covered 

*An address delivered by Hon. George B. Rose, of 


Little Rock, Arkansas. before the Bar Association 
of Kansas, at Independence, on November 24, 1924. 





pony, bearing a telegram for Mr. Gould 
that demanded an immediate answer. Mr. 
Gould would dictate his reply, and sink 
back wearily in his chair. Finally he said, 
‘*Brown, would you do all the work that 
I do for your board and clothes?’’ Natu- 
rally, Mr. Brown replied that he would 
not, and Mr. Gould said, ‘‘As I look back 
upon my life I realize that that is all that 
I have ever got out of it.”’ 

Those lawyers who are lawyers and noth- 
ing else are like Mr. Gould—all that they 
get out of life is their board and clothes; 
and so far as concerns the happiness which 
they experience themselves or confer on 
others, they may as well never have lived. 
Life means for them little more than it 
means for the horse whose dreary days are 
passed in a treadmill’s exhausting round; 
and when they die, they go neither to 
heaven nor hell, but to that awful Limbo 
described by Dante, where there is neither 
joy nor sorrow, pleasure nor pain, but a 
dull monotony that endures throughout 
eternity. 

It is true that the law is a jealous mis- 
tress; but the man who makes himself a 
door-mat for a jealous mistress to romp 
upon will have a sorry time. 

I have no patience with lawyers who do 
not take their profession seriously, who 
loll around their offices talking politics’ or 
reading newspapers or even books of seri- 
ous literature. A lawyer should have fixed 
office hours, and during those hours he 
should be only a lawyer. His profession 
is a serious one, involving the lives, the 
liberty or the fortunes of his fellowmen. 
During his office hours he should devote 
himself to the law with a concentration of 
all his faculties. I am a poor example in 
most respects; but I am at my desk every 
morning not later than half-past eight, and 
I think and talk nothing but the law till 
half-past five. If there is any time when 
no business requires my attention, I pick 
up a law book, and try to increase my legal 
knowledge, of which my friend Mr. Smith 
justly entertains so unfavorable an opinion. 
I am glad to say, however, that I am as 
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conscious of my deficiencies as he, and am 
doing my best to amend them. 

When a man has given a reasonable por- 
tion of the day to the practice and study 
of his profession—and I have found that 
for a man of my very moderate mental and 
physical strength, from eight-thirty to five- 
thirty is enough—I feel that the rest of 
the day belongs to him, to spend in the 
way that he may deem best for his own 
happiness, for the happiness of those about 
him, and for the development of his own 
powers. 

How had he best spend those leisure 
hours? 

In the good old days many lawyers spent 
them at the tavern. When I first entered 
my father’s office, there were no telephones, 
and if you wished to communicate with a 
lawyer, you had to seek him out. When I 


wanted to see half of our lawyers, I went 
to Hornibrook & Townsend’s saloon, where 
they could be found diligently practicing 
at the bar. Fortunately, due largely to the 
influence and example of Kansas, those 


good old days have passed away. 

When Bacchus first appeared in Europe, 
bringing the gift of the grape, he came 
crowned with vine leaves and attended by 
nymphs and satyrs. The gift that he 
brought was sweet and good, filling the 
hearts of men with the spirit of joy. He 
at once became the favorite god of the 
Greeks and Romans, and of the pagan gods 
he was the last to be forsaken by his wor- 
shipers. Indeed, he is not wholly dead 
yet; for in Italy the favorite oath of the 
peasant is still ‘‘perbaceo’’—‘‘by Bac- 
chus,’’ not a pedantic oath like our ‘‘By 
Jove’’ or ‘‘By Jupiter,’’ but an oath which 
springs unbidden to rustic lips, reminiscent 
of the glorious days when Bacchus and his 
attendant maenads held their prodigious 
revels, 

But in the Dark Ages the devil prompted 
a monk to boil the sweet juice of the grape, 
and extract from it brandy to burn out 
the souls and bodies of men. Later, the 
wholesome grains and even potatoes were 
converted from life-giving nourishment to 





still more fatal whiskey, which besotted 
and depraved mankind. When: the evil 
had become intolerable the State of Kansas 
rose in her wrath, and declared that this 
poison, which was wrecking humanity, 
should go. It was a long fight and a hard 
one; but Kansas won, with result that she 
is probably the richest State per capita in 
the Union today. The movement. which she 
was the first to make successful will most 
likely sweep the world; for the nations 
drugged with alcohol cannot compete in 
the long run with those that are sober. 

I know that with the juice of the grape 
a large part of the joy has gone out of life. 
It is essentially a social beverage, binding 
men. quickly and closely together. With- 
out it, the feast is apt to be wanting in 
mirth; but the evils that followed in its 
train were so tremendous that we can 
easily forego the pleasures. The time will 
come when all the world will turn with 
grateful eyes to Kansas as the originator 
of one of the world’s greatest reforms. 

There are among you men who long for 
the cup that exhilarates as the Jews in the 
wilderness hungered after the flesh-pots of 
Egypt; but as alcohol is poison to my 
stomach, I ean look upon your sufferings 
with the greatest equanimity. Lord Byron, 
one of the wisest and wittiest of mankind, 
says: 

‘“We damn the sins we have no mind to, 

And practice those we feel inclined to.’’ 

It is true that he stole his rhyme from 
Hudibras, where Butler says that the 
Puritans, 

‘Compound for sins they feel inclined to, 

By damning those they have no mind to.”’ 
But Lord Byron has converted into a uni- 
versal principle what, with Butler, was a 
mere sectariam jibe. And so, having no 
stomach for alcohol, I am naturally an 
ardent prohibitionist. 

There is no occupation in which pro- 
longed vigor of mind and body is more im- 
portant than in the law. Controlling, as 
it does, every activity of man, the law is 
necessarily as complex as human affairs. 
It is probable that none of us lawyers 
knows the thousandth part of the law. It 
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takes many years of study before we know 
enough to practice it effectively; many 
years of experience before we gather the 
wisdom that makes us safe counselors in 
the vast operations of modern business. 
Usually a lawyer has to practice a long 
time before he acquires a reputation suffi- 
cient to bring him an extensive clientage 
and to enable him to exact large compensa- 
tion. If a lawyer maintains high standards 
of integrity, is studious and diligent in 
business and retains his vigor of mind and 
strength of body, he will probably earn 
more in one year after he is fifty than in 
ten years of his early manhood. Therefore, 
if he is to leave an adequate provision for 
his family, it must usually be accumulated 
in his later days. 

Shakespeare was not only the greatest 
poet, he was the wisest man of all the ages. 
You cannot open one of his plays without 
running across some thought of penetrat- 
ing depth. In a time when coffee and tea 
were not in use and alcoholic stimulants 
were the universal beverages, he puts into 
the mouth of the old servant in AS YOU 
LIKE IT these words: 


‘‘T never have applied 
Hot and rebellious liquors to my blood. 
Therefore mine age is like a lusty winter, 
Frosty, but kindly.’’ 
I have myself lived long enough to see 


many men and, I regret to say, some 
women, made prematurely old by the use 
of aleoholie stimulants, even in what is 
called moderation; but how Shakespeare 
found it out when everybody was drinking, 
I cannot imagine. Certainly the lawyer 
who wishes to leave his family in comfort 
or affluence had better heed his warning; 
for it is in his later days that his richest 
harvest is reaped, if he retains his health 
and strength; and if he drinks, even in 
moderation, his professional career is sure 
to be shortened. 

Many of you are devotees of golf Of 
that I only know that a wise man has said 
that after infant damnation, golf is the 
most exhilarating thing that has come out 
of Seotland; while another wise man has 
defined it as a little white ball that a man 





runs around after when he gets too old to 
run around after anything else. And I 
heard of an English judge, who said to a 
small boy on the witness stand, ‘‘My son, 
do you understand the nature of an oath?’’ 
To which the small boy replied, ‘‘Why, 
yes, my Lord, I am your ecaddie.’’ 


But golf is outside of my subject; for I 
am dealing only with how a lawyer should 
spend his leisure; and it is my observation 
that golf is played mostly during office 
hours. It must be admitted, however, that 
golf has brought to many lawyers the same 
rugged strength that the contemplation of 
infant damnation has brought to the men 
of Seotland. 

Some years ago one of the leaders of our 
bar asked me to join him in a game of 
poker; and I have never seen such an ex- 
pression of contempt on any human coun- 
tenance as spread over his face when I told 
him that I did not know how the game was 
played. He said, ‘‘A man who does not 
know how to play poker is not fit to prac- 
tice law, for he has not the necessary knowl- 
edge of human nature. Your license ought 
to be revoked.’’ And with withering scorn, 
he left me to my fate. Not long afterward 
he passed away, and though he had earned 
fully as much as I, and had taken none 
of the many long and expensive journeys 
in which I have indulged, he left his family 
entirely penniless; from which I inferred 
that while poker is no doubt good for the 
client, it is a bad thing for the lawyer. 
Though his wife’s dower and his children’s 
inheritance had passed across the green 
table, I have no doubt that if you had 
asked him how hé stood, my friend, like all 
poker players, would have replied in per- 
fect good faith that he was a little ahead 
of the game. 

There are few men more sagacious than 
Chauncey Depew; and he says that poker 
is the cause of nearly all the nervous break- 
downs among American business men. 
They have few resources within them- 
selves and to while away the weary hours 
not devoted to business, they turn to poker. 
They play until lata at night in stuffy 
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rooms where the air is vitiated by tobacco 
smoke; lie down for a few hours of dis- 
turbed slumber; get up and hurry to their 
offices, where they work all day, buoyed up 
by coffee and other stimulants, until some 
day the overwrought nerves snap in twain. 
Then everybody exclaims, ‘‘Poor Mr. Jones 
has killed himself with overwork,’’ when, 
in point of fact, poker is the cause of his 
death. 

A bow which is always bent loses its elas- 
ticity, and the same thing happens to the 
brain. If a man thinks only of the law, 
his mind goes stale, and becomes unrespon- 
sive to his will. To keep his mental health 
he must turn to other and less strenuous 
pursuits, so that he may come back to his 
professional duties refreshed and strength- 
ened. Mental diversion is as essential to 
health as physical exercise. Fortunately, 
in this beautiful world there are limitless 
opportunities for both. 

The French governmental service is un- 
der the strictest civil service rules, and 


men take it up with the intention of mak- 


ing it their life-time calling. In one of the 
novels of André Theuriet, the hero enters 
one of these departments, and an old offi- 
cial says to him, ‘‘If you wish to keep your 
health in this treadmill, you must take up 
some hobby. I early realized this, and took 
up the capturing of butterflies, because it 
gave me gentle exercise in the open air. 
Soon I became interested in it, and now I 
am the recognized authority on the butter- 
flies of France. It is to that pursuit that 
I owe my health and happiness.”’ 

We cannot all catch butterflies, for there 
are not enough butterflies to go around, un- 
less you include those of the human 
species; and these are very hard for an old 
lawyer to catch. I remember a song that 
ran 

‘‘T am now fifty-five 

And know I’m alive, 

No peach hangs too high for me.’’ 
But that is all sheer nonsense. Love is 
like life insurance—the older you are, the 
more it costs; and at the age of fifty-five 
the cost is prohibitive, except to a few cor- 








poration lawyers residing in New York. 
But there are other pursuits that are not 
to be despised. 

One of the most delightful and exhilarat- 
ing is the study of the fine arts. That was 
the way in which Mr. John G. Johnson, of 
Philadelphia, so long the leader of the 
American Bar, found his pleasure. He 
made a collection of over two thousand 
paintings, mostly by the Old Masters, 
which he has left to his city. Once I was 
with some experts in New York, who were 
passing on a very enigmatical picture. 
They could not even agree in what country 
it had been painted; but they were all 
agreed that they wished that Mr. Johnson 
was there, and in saying that while there 
were others who were more proficient in 
particular branches, there was no one with 
so wide a knowledge of the entire field of 
painting as Mr. Johnson. 

The study of the fine arts, however, is 
not available to the average lawyer. It 
involves long and expensive journeys to 
foreign lands, which only the more fortu- 
nate of our brethren can afford; for the 
great masterpieces are in the European 
galleries, whence we cannot dislodge them, 
with all our money. The best of reproduc- 
tions are of little use save to refresh our 
memory as to what we have seen. Lawyers 
must find some diversion that they can 
pursue closer at home. 

One of the best of these is music; and 
now the victrola, the player-piano and the 
radio bring it within the reach of all. 
Nothing takes us more thoroughly away 
from the grind of professional labor, trans- 
porting us into an enchanted land where 
all is beautiful and sweet. 

There are few who can at first appreciate 
musie in its more highly developed forms; 
and there are some who are so dead to the 
concord of sweet sounds that they can never 
enter the magic realm at all. Most people, 
however, can learn to enjoy music if they 
will honestly try. I was brought up in a 
home without music, and I could make 
nothing of symphonies, sonatas, concertos, 
symphonie poems and the like. All that I 
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eould appreciate was simple melody. But 
I had sense enough to know that the fault 
was ‘in me, that the world of cultivated 
men and women who hailed these works as 
masterpieces were not fools; and I resolved 
that I would learn to enjoy them, too. 
And so, whenever I could hear classic 
music, I listened to it attentively, and 
gradually there was opened to me a whole 
new world of beauty and joy. 


I know a lawyer who is a very strong 
man, but whose early opportunities were 
exceptionally poor. One day he entered a 
musie store in Memphis, and bought a very 
fine player-piano. He told the dealer that 
he wanted no high-falutin musie, and 
described the kind that he desired, and 
which was of the lowest type. The cun- 
ning dealer, however, slipped in a piece by 
Beethoven. At first the lawyer and his 
family disliked this very much; but, occa- 
sionally, a neighbor would put it into the 
machine and play it. Gradually my friend 


and his family grew to perceive its beauty, 
while the cheap stuff palled upon their 


taste. Finally he went back to Memphis, 
and said to the dealer, ‘‘Have you any 
more pieces by that fellow Beethoven?’’ 
‘*Yes,’’ replied the dealer, ‘‘I have a num- 
ber of them.’’ ‘‘Give me all that you 
have,’’ said my friend. He took them, and 
returned in a few months for more. The 
dealer, having no more of Beethoven, per- 
suaded him to purchase a number of pieces 
by Chopin; and so, from that one piece of 
Beethoven’s, artfully thrown in, that law- 
yer and his family became devotees of the 
finest music. How much that has added to 
their happiness it is needless to say. 


There is in America a singular notion 
that music is effeminate. King David was 
certainly a man. Alexander the Great 
played the lyre like Apollo. Frederick the 
Great had his faults, but there was nothing 
womanish about him. Mr. Lawrence Max- 
well has long been at the head of the Ohio 
bar, and a stronger man it would be hard 
to find. He has a magnificent pipe organ 
in his home, and is himself a great organ- 
ist. He is the head of the biennial festivals 





which have made Cincinnati famous in the 
world of music; he makes out the programs 
and engages the stars. No doubt a great 
part of his prodigious strength is due to 
the recreation which he finds in music. I 
believe that Mr. Charles G. Dawes has 
never been a lawyer, but we cannot doubt 
that had he joined the bar he would have 
been one of its leaders. He is not only 
proficient as a musician, but no one who 
has listened to his exquisite Meiody in A 
ean fail to perceive that he is an eminent 
composer. 

But of all the diversions of the lawyer 
the most satisfactory and the easiest of 
attainment are those that come from liter- 
ature. Since the invention of printing, 
books are so cheap and so generally diffused 
that they open up to us a kingdom as 
boundless as the stars. However limited a 
lawyer’s income may be, he ean buy or 
borrow books enough to fill all his hours 
of leisure with light and joy. In them are 
stored up all the riches of the human mind. 
No matter how elevated or how depraved 
our tastes, no matter whether we wish to 
soar to heaven with Milton, to explore the 
secrets of the human heart with Shakes- 
peare, or to wallow in the mire with Boc- 
eaccio, Rabelais and Zola, we shall find all 
that we seek in the pages of our books. 
They are friends who are always ready at 
our beck and call. They are not like some 
coy mistress who, out of sheer wantonness, 
repels our advances. If we are grieved, 
they offer to transport us to far-off en- 
chanted lands where we shall find surcease 
of sorrow. If we seek amusement, they 
open infinite storehouses of sparkling wit 
and drollest humor. If we are dissatisfied 
with our hum-drum surroundings, the 
poets bear us away on wings of song to 
lands where all is beauty and romance. If 
we are interested in nature, books lay bare 
all her secrets, revealing to us the forces 
that drive the prodigious suns with almost 
infinite velocity through the trackless 
abysses of space, or the paths of the elec- 
trons, of which a million can dance on the 
point of a pin. If we wish to explore for- 
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eign countries, we can sit in our library 


chair, and visit the wildest regions of 
darkest Africa, or revel in ‘‘the glory that 
was Greece.’’ If it is humanity that ap- 
peals to us, we shall find in books living 
pictures of man’s every outward aspect, 
of his every hidden impulse, and all the 
mysteries of the human heart will stand 
revealed. 

The man who has acquired a taste for 
reading has conquered a kingdom broader 
than the empire of Alexander or Trajan, 
and one of which he can never be dispos- 
sessed until the dark-winged angel comes 
to lay upon his bosom the golden poppies 
of eternal sleep. He is indeed the captain 
of his soul. If fortune is adverse, he can 
escape ‘‘the bludgeonings of chance,’’ and 
can be wafted upon a magic carpet into 
another world, a world of happiness and 
light, whither the furies are powerless to 
pursue. 

The great curse of the illiterate and of 
the idle rich is ennui. Our capacity for 
the pleasures of the senses is very limited, 
and they soon pall upon the idle rich. The 
pleasures within the reach of the illiterate 
are so few that they, too, are exhausted 
quickly. So time hangs like a leaden pall 
on the shoulders of both. They are like 
the men whom Dante found in Hell, 
weighted down with vestments of lead. 

- To him who loves good literature, ennui 
ean never come. He has at hand always 
the means of entertainment. At the age 
of seventy my father retired from the prac- 
tice of the law. With a library of ten 
thousand volumes, he found delightful em- 
ployment for his leisure. About the same 
time, a devoted friend of his in St. Louis, 
who had amassed a great fortune, was com- 
pelled by failing health to retire from busi- 
ness, and again and again he said to me, 
‘‘How gladly would I give my millions of 
dollars for your father’s taste for reading! 
He has constant entertainment, while I can 
only look out of the window, and count the 
weary hours till death comes to my relief.’’ 
It is not hard to say which, for all practi- 
cal purposes, was the richer of those two 





men, the one with the boundless kingdom 
of the mind, the other with only the limited 
pleasures that money can buy. 

Literary studies differ from the other 
pleasures of a lawyer in that they are a 
direct assistance in his work. Other diver- 
sions bring strength and refreshment, so 
that he is able to return to his tasks with 
a clearer brain and steadier nerves. But 
literature helps a lawyer to discharge his 
duties in a more effective manner. 

The business of a lawyer is to persuade, 
and words are the counters with which he 
plays the game. If he is a master in their 
use, like Demosthenes or Cicero or Erskine 
or Webster, he is a great man. Through 
his command of language he can sway the 
passions of men, or convince their judg- 
ment. We may be sure that as Demos- 
thenes paced the seashore with the pebbles 
in his mouth, declaiming against the surg- 
ing of the billows, he was not alone prac- 
ticing elocution, but was studying to en- 
rich his vocabulary, and to choose the most 
appropriate word to convey his meaning. 

Language is a thing of such infinite com- 
plexity that no one can master all its re- 
sources, nor can any one accomplish much 
without insistent study. To enlarge his 
vocabulary and acquire an acceptable style, 
one must read constantly the masterpieces 
of literature, and he must continually prac- 
tice the art of composition. 

Some men have a peculiar aptitude for 
language, a fine ear for verbal harmonies 
and a retentive memory for words; but 
even those who are thus gifted must study 
incessantly if they would accomplish any- 
thing worth while. The majority of us can 
hope to acquire an acceptable literary style 
only by persistent labor, extended over 
years. 

Sometimes the success of a lawyer de- 
pends upon an appeal to the passions. 
Then language cannot be too sonorous or 
too poignant. He may roar like an indig- 
nant lion or bleat like a lamb beneath the 
butcher’s knife. The more glamor and con- 
fusion he can throw over the subject the 
better. His purpose is to blind his hearers 
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to a perception of the true state of the 
facts, or to so arouse their sympathies that 
they will be indifferent to the stern de- 
mands of justice. The power to do this is 
a God-sent gift, which few can acquire; 
but as we listen to these great orators, 
pouring forth their impassioned periods, 
we must not. forget the years of patient 
study which have given to them the mas- 
tery of language that enables them to blind 
the eyes of men and melt their hearts. 

In the large majority of cases, particu- 
larly in the higher courts, the aim of the 
lawyer is to convince the reason; and to 
this end the supreme merit of his language 
is clearness. To accomplish this result it 
is not merely necessary that each thought 
be lucidly expressed, but they must be so 
marshaled that each will reinforce the 
other to the best advantage. Literature 
furnishes us infinite examples of how this 
ean be done most effectually. 


Few realize how important is clearness 
of speech and how difficult it is of attain- 
ment. To be perfectly clear we must use 
precisely the right word; and the English 
language is so rich that unless our knowl- 
edge of it is very extensive, we are apt to 
hit upon the wrong one; upon one which 
conveys the meaning to our minds, but 
which to others may carry an entirely dif- 
ferent message. Unless we are masters of 
the art of composition, we are liable so to 
jumble our sentences that. although the 
proper words be employed, our meaning 
will not be apparent. What we should aim 
at is to express ourselves with such lucidity 
that all educated men will get from the lan- 
guage used exactly the same impression. 
This is particularly important in the 
preparation of contracts, wills and deeds, 
where an erroneous interpretation may be 
fatal to our client’s rights. 


It is easy to be verbose and obscure. 
Such is the natural form of untrained 
human speech. But to be brief and clear 
requires much thought and study. And 
here, as always, the highest art is to con- 
ceal art. As I once said, in lecturing to 
our law class, they should not consider any 





contract or pleading finished until it was 
reduced to such simplicity that it looked 
as if any fool could do it. 

In pleadings, in contracts, in wills, in 
deeds, brevity and clearness are the things 
to be aimed at. Prolixity is due either to 
the use of unnecessary words, which must 
inevitably obscure the meaning, or to a 
tedious repetition, which provokes the mind 
to revolt. 

Lawyers have a great fashion of using 
several words or phrases to convey the 
same idea. This is a mistake. If the words 
are strictly synonymous, the reiteration 
adds nothing to the meaning. There are, 
however, few absolute synonyms, and when 
we use two words where one would do, the 
chances are that the courts will attach the 
controlling weight to the wrong word, to 
the word that we have thrown in for mere 
emphasis. 

For clearness short sentences are desir- 
able. The mind is likely to get lost in the 
mazes of a long sentence, and is almost 
sure to do so if several long sentences are 
combined in a paragraph of inordinate 
length. 

In addressing intelligent courts, all that 
we need is a lucid statement of the facts 
and the law. But in speaking to juries and 
to stupid judges—and I regret to say that 
stupidity on the bench is not wholly un- 
known—an immense amount of repetition 
is essential, so as to drive the idea home. 
But the repetition must not be apparent. 
The idea must be presented from different 
points of view. Happy illustrations and 
comparisons must be drawn in. Above all, 
the language must be varied; for words 
cast such a spell over the minds of men that 
the same idea expressed in different terms 
seems to the average mind something new. 

Language is the weapon. with which the 
lawyer fights his battles, words the bricks 
and stones with which he builds his edifices. 
Therefore, he should be a diligent student 
of language. And of all ways of acquiring 
a mastery of our own tongue, the study 
of foreign languages is the best. Goethe 
well says that he who knows one language 
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knows none. The mind is so constituted 
that it grasps anything with difficulty un- 
less it has something with which to com- 
pare it. In studying a foreign language, 
we are compelled to note the difference in 
grammar and syntax between it and our 
own, and we learn more about our own 
speech than about the foreign idiom. Then 
every language has its own peculiar 
rhythms and harmonies and its own litera- 
ture, so that its acquisition opens up an en- 
tire new field of interest and enjoyment. 
But I think that the greatest benefit I have 
derived from my rather extensive studies 
of foreign languages is the certainty in my 
own mind that English is the best of them 
all. There are particular respects in which 
some foreign tongue may excel our own; 
but, taken altogether, considering the rich- 
ness of its vocabulary, its clearness, its 
flexibility, its freedom from’ unpleasant 
sounds, like the German gutterals and the 
French nasals, its strong syllabic accent 
which makes it so admirably adapted to 
the varied rhythms of verse, above all, its 
literature, the richest, the most beautiful 
and the most wholesome in the world, 
English stands without a rival; and each 
day we should thank God fasting for our 
glorious inheritance of the English speech. 


One of the most difficult things that a 
lawyer has to do is to state the facts of his 
case in such a way as to make the issues 
readily comprehensible, and to present 
them in the aspect most favorable to his 
client. I do not believe that one statement 
in twenty is adequate to meet these require- 
ments. Usually, the judge finds out what 
it is all about only by asking repeated ques- 
tions, in the course of which he is apt to 
get the facts presented from the most un- 
favorable point of view. The art of skill- 
fui narration. is a difficult one, which comes 
naturally to none. It is the result of much 
thought and practice. Here the great his- 
torians and novelists lend us immense as- 
sistance. By studying them we can see 
how to tell a story lucidly and persuasively, 
stating the whole truth, yet in. such a way 
that all will see it from our client’s stand- 





point. We had in Arkansas a distin- 
guished Chief Justice who, after his retire- 
ment from the bench, was my father’s 
partner, and who was famous for the 
lucidity of his statements. I heard Judge 
Caldwell say that he would rather have a 
statement of the facts from Judge Watkins 
than a long argument from another lawyer. 

When Sir Richard Webster, who was for 
so long the leader of the English bar, was 
asked to what he attributed the remarkable 
clearness of his statements of facts, he re- 
plied that he attributed it to the fact that 
he never, under any circumstances, de- 
parted from the chronological order. In a 
good many cases, I have thought that I 
could improve on that rule by grouping 
the facts in a more striking manner; but in 
each instance I have been compelled to ad- 
mit to myself that I was wrong. 

Many lawyers think that if they get the 
ideas expressed, the form is of no import- 
ance. But this is a great mistake. Judges 
are human, like the rest of us, and they 
will read with attention a brief which is 
expressed in delightful English; while they 
will glance hastily and impatiently through 
one whose language is awkward and bun- 
gling. No matter how just the ideas, if 
they are clothed in an unattractive form, 
they fail to make the proper impression. 
I know strong lawyers whose literary style 
is so bad that to read their briefs is like 
riding over a corduroy road. Under such 
conditions, the Court is apt to think rather 
of the bumps than of the direction in 
which it is being led. 


For the discovery of truth no agency 
compares with a skillful cross-examination. 
There are few things more interesting than 
to see an able cross-examiner, who is thor- 
oughly familiar with alb the facts of his 
ease, break down. the most ingenious struc- 
ture that falsehood can devise. The famous 
trials are full of such exhibitions of foren- 
sie skill. But the ablest of all cross-exam- 
iners was Socrates, and the best school in 
which to study the art is the Dialogues of 
Plato. It is wonderful to see the way in 
which the greatest of philosophers leads his 
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antagonist from admission to admission 
until he is completely in the net, and has 
to yield himself as vanquished. And how 
gently and urbanely he does it! He is a 
matchless teacher of that urbanity which 
is the first requisite of successful cross-ex- 
amination. Always smiling, always amia- 
ble, always modest, apparently an humble 
seeker after knowledge, anxious for in- 
struction, he leads his opponent on from 
step to step until all the mazes of error are 
cleared up, and the truth stands revealed 
to the dullest eye. 

It used to be thought that legal studies 
and literary pursuits were incompatible. 
Sir William Blackstone intended originally 
to devote himself to literature. When he 
concluded to become a lawyer, he wrote a 
‘*Farewell to the Muse,’’ and gave himself 
up exclusively to the law. But it was his 
literary attainments, and not his knowl- 
edge of the law, that have insured him im- 
mortality. He was not a great lawyer, and 
the first edition of his Commentaries bris- 
tled with errors. What made them suc- 
cessful at the time, and what has secured 
for them a permanent position among legal 
classics, is their literary form. Previous 
writers on the laws of England had em- 
ployed a hideous jargon out of which the 
layman could make nothing, and whose 
meaning the lawyer could decipher only 
after repeated perusals. His literary 
studies enabled Blackstone to set forth the 
law in English undefiled, so that he who 
ran could read. Hence his immortality of 
fame. 

I do not think that I exaggerate when I 
say that a thorough mastery of the English 
language doubles the efficiency of a lawyer. 
A large part of every lawyer’s business 
consists in the preparation of pleadings, 
briefs, instructions, deeds, contracts, wills 
and other papers. The time which the 
illiterate lawyer wastes in such work is 
truly pitiful. He writes them with ex- 
treme slowness, and has to go over them 
and correct them repeatedly. A document 
which a master of English would dictate in 
a few minutes will consume hours of his 








time; and when it is finished it is a poor, 
awkward, halting, unlovely thing. 

It is a pity that we cannot all attain the 
mastery of English that the poet and 
novelist Theophile Gautier had of French. 
His longest novel, Le Capitaine Fracasse, 
was written in this way: It appeared as 
the feuilleton of a daily newspaper. Every 
morning Gautier would go to the news- 
paper office, sit down at a table and write. 
As the sheets fell from his pencil they were 
carried away and set up in type, without 
his reading them over. Yet when the work 
appeared in print there was not an awk- 
ward phrase or an unpleasant repetition. 
None of us can hope to equal that great 
artist in words; but with proper study 
of the masterpieces of English literature 
we shall be able to write or dictate rapidly 
and clearly, thus diminishing our labors 
by half, and with an agreeable diction that 
will make what we say acceptable to the 
courts. 

I cannot affirm that a good literary style 
is ind‘spensable to a lawyer’s success; for 
I have known many lawyers whose style 
was abominable to succeed by mere 
strength of mind and will. But, unques- 
tionably, skill in. composition is of great as- 
sistance. Unless you put what you have to 
say in an agreeable shape, you cannot ex- 
pect an overworked Court to read it with 
pleasure, or fully to grasp its import. 
Sugar-coated pills are notoriously the 
easiest to swallow. Therefore, my parting 
suggestion is that you take as much of your 
recreation as possible in. the way of reading 
books of literary merit, and that, whatever 
you write, you scan it carefully to see if 
you cannot make it clearer, stronger and 
more harmonious. 




























































A firm of solicitors were instructed by their 
client to prepare a conveyance to the purchaser 
—an old lady to whom in the kindness of his 
heart the vendor had promised a “free convey- 
ance.” The date for completion having ar- 
rived, the lady is given the conveyance and 
key of the premises, and, says she, “I’m quite 
ready with everything packed. What time will 
the pantechnicon come?”—Law Notes, London. 
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INSURANCE—AUTOMOBILE RUNNING OFF 
OF FERRY 


JOHNSON v. GLENS FALLS INSURANCE CO. 


127 S. E. 14 


Supreme Court of South Carolina. March 14, 
1925 


Loss of automobile, which for unaccountable 
reason ran off end of ferry in midstream and 
sank, held not covered by insurance policy 
protecting against loss “while being transported 
in any conveyance—stranding, sinking, colli- 
sion, burning or derailment of such convey- 
ance.” 


John T. Seibels, of Columbia, 
Wright, of Conway, for appellant. 


and M. A. 


Sherwood & McMillan, of Conway, for re- 
spondent. 


COTHRAN, J. The action is based upon a 
policy of insurance, by which the company 
undertook to indemnify the insured from loss 
or damage to an automobile, resulting from 
certain enumerated perils. The case is there- 
fore to be decided upon two considerations: 
(1) The circumstances under which the injury 
complained of occurred; and (2) whether the 
injury was a result of a peril insured against 
by the terms of the policy. 

The circumstances of the injury are con- 
cededly beyond controversy. In the early hours 
of the morning, some time between midnight 
and 4 o’clock in the morning, Johnson arrived 
at the Yahannah Ferry, over Pee Dee River; 
he was driving his car, and a colored man sat 
with him on the front seat; Johnson aroused 
the ferry man, who came down to put him 
across; the end of the boat rested on the near 
bank, and Johnson was directed to drive his 
car beyond the middle of the boat so that its 
weight would release the end of the boat that 
was resting on the bank; he did so, and, the 
boat coming elear, they started across; when 
they reached about the middle of the stream, 
Johnson, under the steering wheel and the 
colored man by his side, the automobile which 
was still in gear, for some unexplained cause, 
suddenly and swiftly moved forward, struck 
the “apron of the boat, broke it, and plunged 
over the far end of the boat into the river; 
the colored man jumped out of the car onto the 
boat, and Johnson went over into the river 
with the car. The “apron” of the boat was an 
appliance, made of plank, used to make the 
approach to and departure from the boat more 
convenient; it was thrown back onto the boat 
when not so used; it was not intended to pre- 





vent a car from rolling off the end of the boat; 
the boat was not equipped with a chain to 
prevent this. There was no evidence tending 
to show that there was any defect connected 
with the boat which in any way contributed 
to the disaster; on the other hand, it is per- 
fectly clear that the sole cause of it was the 
improper handling of the car by the plaintiff 
who was at the wheel and in absolute control 
of it. Was this the result of a peril insured 
against by the terms of the policy? The an- 
swer must be found in the terms of the policy. 

It is alleged in the complaint that the policy 
insured the plaintiff against the following 
perils: 

“(a) Fire arising from any cause whatso- 
ever and lightning. 

“(b) While being transported in any con- 
veyance—stranding, sinking, collision, burning 
or derailment of such conveyance, including 
general average and salvage charges for which 
the insured is legally liable.” 

(1) I think that the policy shows upon its 
face, plainly and without the slightest am- 
biguity, that the perils insured against were 
the stranding, sinking, collision, burning or 
derailment of the conveyance in which the 
automobile was being transported at the time 
of the injury. The conveyance was a ferry- 
boat; the evidence shows that the ferryboat 
was not stranded; it did not sink; it was not 
burned; it did not collide with anything; and, 
of course, was not derailed. While the automo- 
bile was being transported across the river, by 
improper handling, it suddenly and swiftly, 
“in the twinkling of an eye” (as the plaintiff 
testified), moved forward, broke the feeble re- 
sistance of the “apron,” and plunged over the 
end of the boat into the river. How this 
catastrophe can be charged to the stranding, 
sinking, burning, collision or derailment of 
the ferryboat, against which perils alone the 
plaintiff was insured, none of which happened, 
I cannot conceive. 

(2) That these terms are referable to the 
conveyance in which the transportation was 
being effected, and not to the automobile which 
was being transported, appears to me too plain 
for discussion. It is fundamental that all of 
the terms of a contract shall be considered and 
given effect if possible, and, if it should be held 
that, notwithstanding the obvious limitation, 
the policy covered all loss during transporta- 
tion, no matter how caused, we read into the 
contract something that is not there, and an- 
nihilate something that is. The reference to 
“general average” and “salvage,” terms appli- 
cable to water transportation, leave no doubt 
that stranded, etc., referred to the conveyance. 
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I do not at all appreciate the force of the sug- 
gestion in the opinion of Mr. Justice Fraser 
that, because the policy exempts the company 
from liability in case the automobile shall “be 
used for carrying passengers for compensation, 
or rented, or leased, or operated in any race or 
speed contest, during the term of this policy,” 
such a limitation would be without meaning if 
the other limitation in the policy that the 
perils insured against were.-only fire, lightning 
and stranding, etc., of the conveyance, be given 
effect. No valid reason, to my mind, has been 
suggested why both limitations should not be 
given effect; they certainly are not incon- 
sistent with each other. It is entirely possible 
that the conveyance in which the automobile 
was being transported stranded, sunk collided, 
burned or derailed, and yet, if the automobile 
at that time was being used for carrying pas- 
sengers for compensation, or rented, or leased, 
or was being operated in any rate or speed 
contest, the exemption would apply. 

I also fail to appreciate the force of the sug- 


gestion: 

“Besides this, the jury might have come to 
the conclusion that when the flat was at the 
landing, the end next to the shore was resting 


on the bank, i. e, that end stranded; that 
when the automobile (a very heavy car) was 
driven onto the flat, it was driven close to the 
other end, so as to lift up the shore end, and 
lower or sink the other end, and the forward 
end being lower, the attraction of gravitation 
drew the car off into the water.” 

I do not see the slightest ground for such an 
inference; the jury could not have been justi- 
fied in imagining such a conclusion, in view 
of the admitted fact, testified to by the plain- 
tiff, that the car moved off while the boat was 
in midstream, after it had righted itself, and 
there is no evidence tending to show that the 
movement of the car off of the boat was due to 
the extreme forward position of the car or that 
that position caused more than a momentary 
depression of the forward end as the boat left 
its mooring. The defendant’s motion for a 
directed verdict should have been granted. 

It is accordingly adjudged that the judgment 
of the circuit court be reversed and the cause 
remanded for the entry of judgment in accord- 
ance with rule 27 of this court. 

LUMPKIN, A. A. J. (concurring). It is my 
conclusion that the motion for a directed ver- 
dict should have been granted. My first im- 
pression was that this case was controlled by 
the recent decision rendered in Wheeler v. 
Globe & Rutgers Fire Ins. Co., 125 S. C. 325, 
118 S. E. 609. After a careful study of the 
facts here presented as applying to defendant’s 





motion for directed verdict, I am convinced 
that an entirely different issue arose in this 
case than in the Wheeler case. 


NOTE—Automobile Running Off Ferryboat .« 
as Within Policy Insuring Against “Loss While 
Being Transported.”—Where plaintiff's au‘o- 
mobile was damaged while being driven onto 
a ferryboat, moored to the shore, to be ferried 
across the river, the damage being occasioned 
by the automobile being run off the boat, it 
was held that the damage constituted a loss 
while the automobile was being transported, 
within the meaning of a policy insuring the 
automobile while it was being transported in 
any conveyance by land or water. In this re 
spect, the Court said: 


“The evidence shows that the car was in- 
jured while the boat was tied to the bank; 
the driver of the car was attempting to drive 
the car on the boat when the accident oc- 
curred. The car could not have been lifted on 
the boat. The proper way to get it on the boat 
was to drive it on, and in driving it on it was 
being transported. When a car reaches a ferry, 
the usual way to get it on the boat is to drive 
it on, and then it is ferried across the stream, 
and when it reaches the opposite bank the 
usual way is to drive off the ferryboat. The 
driving on the ferryboat and driving off is 
transporting the car. Receiving and landing 
automobiles and passengers by a ferryboat is 
incident to their transportation. The accident to 
the car, in th‘s case, occurred while the driver 
of the car was attempting to get it on the boat 
for the purpose of being ferried across the 
river, and landed on the other side of the 
river. The car wis being transported accord- 
ing to the true intent and meaning of the 
terms of the policy, and his honor was right in 
not granting a non-suit, or directing a verdict, 
as asked for by the defendant.” 


It was further held that it was no defense 
that the driver of the automobile was negligent, 
as there was no provision in the policy which 
excepted from the risk accidents due to in- 
sured’s negligence or that of his servants. 
Wheeler v. Globe & Rutgers Fire Ins. Co., S. 
C., 118 S. E. 609 (1923). 


A policy insured an automobile “while being 
transported in any conveyance by land or 
water, the stranding, sinking, collision, burn- 
ing or derailment of such conveyance,” etc. 
It was held that liability was not limited to 
loss by sinking, etc., of the conveyance, rather 
than of the automobile itself, as the words 
“sinking,” ete., are words of enumeration or 
description of the manner of loss of the auto- 
mobile. It was accordingly held that where, 
after a ferryboat which had transported the 
automobile across the river, had landed and 
the apron to the boat let down, and the owner 
had started to drive off, the front wheels being 
on the bank, the reir wheels pushed the boat 
away from shore, causing the automobile to 
fell into the river, the policy covered damage 
thus caused to the car. The transportation in 
this instance had not ended at the time of the 
accident. Importers’ & Exporters’ Ins. Co. v. 
Jones, Ark., 266 S. W. 286 (1924). 
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3. Admiralty—Suit Against United States.— 
Under Suits in Admiralty Act, §§ 2, 3 (Comp. St. 
Ann. Supp. 1923, §§ 1251%a, 1251%4b). seaman could 
sue the United States as owner for injuries in dis- 
trict in which he resided, though vessel was in 
ether district and though it would have been an 
action in rem between private parties.—Nahmeh v. 
United States, U. S. S. C., 45 Sup. Ct. 277. 

2. Attorney and Client—Retainer.—Where there 
was real dispute between attorney and client as 
to terms of retainer, and attorney several times 
offered to pay client amount which he admitted to 
be due client from proceeds of settlement of claim 
for injuries, there was no basis for disciplinary 
action.—In re Dobroczynski, N. Y., 207 N. Y. S. 795. 

3. Auctions and Auctioneers—Bidding with Joint 
Owner.—Where one of three joint owners of land 
sold at public auction entered into agreement with 
bidder, to which other joint owners did not con- 
sent, to purchase land jointly with bidder for price 
not in excess of certain amount, the bidding by 
such bidder was not such by-bidding as to in- 
validate sale to ‘ae bidder.—Manuel v. Hasel- 
den., Ky., 268 S. W. 554 

4. Automobiles—Misuse by Garageman.—Garage 
proprietor s unauthorized use of automobile left at 
garage for repairs would not constitute larceny, 
apart from Penal Law, § 1293a, declaring any one 
taking automobile from garage ‘and using it for his 
own purpose, without owner’s consent, guilty of 
larceny; felonious intent to appropriate it perma- 
nently and wholly being lacking.—Van Vechten v. 
American Eagle Fire Ins. Co., N. Y., 146 N. E. 432. 

5. Negligence of Bailee.—Ordinance requiring 
bailor of automobile for hire to obtain insurance 
policy, providing for payment of any final judg- 
ment for damages from negligent operation of car 
by bailee, subrogation of judgment creditor to 
bailor’s rights against insurer, and abrogation of 
policy stipulations as defense to action on policy 
by any one except insured, held void, as changing 
law on subject of bailor’s liability to third person 
without statutory authority.—City of Rockford v. 
Nolan, Ill, 146 N. EB. 564. 

6. Railroad Crossing.—In a suit for personal 
injuries growing out of a collision between an auto- 
mobile in which the plaintiff was riding and a train 
at a public crossing, it is error to instruct the 
jury that the plaintiff might rely upon her husband 
to manage and control the automobile, and that 
she was not required by law to stop before going 
upon the railroad track. A passenger riding in an 
automobile approaching a public railroad crossing 
must exercise reasonable care, according to the 
circumstances existing at the time, for her own 
safety and do what a person of reasonable caution 
and prudence would do under the circumstances.— 
Gulf, M. & N. R. Co. v. Brown, Miss., 102 So. 855. 

7.—-Railroad Crossing.—In action against rail- 
road for destruction of automobile struck by train 
at crossing, whether automobile driver was negli- 

































































gent in attempting to cross tracks with obstructed 

view of on-coming train, without stopping to ascer- 

tain if train was approaching, held for jury.—R. J. 

ong a Tobacco Co. v. Atlantic Coast Line R. 
, S. C., 126 S. E. 449. 

ry Prom Baste, tn Cars.—Under — siding 
agreement, wherein defendant agreed to return 
to railroad all cars placed on its side track in as 
good condition as received, ordinary wear and tear 
excepted, or to pay cost of replacing cars or put- 
ting them in such condition, defendant was liable 
for damages to car not resulting from its negli- 
gence.—New York, N. H. & H. R. v. aldwin- 
Universal C. Co., N. Y., 207 N. Y. S. 799. 

9. Bankruptcy—Abandonment of Contract—A 
corporatio1. entered into a contract whereby, as 
agent of another corporation, it agreed to construct 
a coal-mining plant on land of the latter, advanc- 
ing in its reasonable discretion such sums as were 
necessary, and to operate the plant until its ad- 
vauces were repaid from the net profits. Subse- 
quently, after making considerable advances, it 
abandoned the contract, turned the property back, 
and successfully defended a suit for specific per- 
formance, on the ground that the abandonment 
was within the discretion given it. Later it filed 
a voluntary petition in bankruptcy. Held, that 
it had no claim for the advances made provable 
in bankruptcy against the second corporation, 
which qualified it, or its trustee as a petitioning 
creditor, nor could its trustee qualify as such 
creditor by offering to perform the contract which 
it had expressly abandoned, and which, as matter 
of fact, its trustee had no power to perform.—In 
re Penn American Gas Coal Co., U. S. c., 3 
Fed. (2d) 149. 

10.—Fraud.—One whose stock in corporation 
becomes valueless, because of joint fraud of others 
in obtaining her consent to act of bankruptcy by 
false statements as to arrangement for reorgani- 
zation of company, suffers injury for which tort- 
feasors are liable to her personally.—Adams _ v. 
Clark, N. Y., 146 N. E. 642. 

11.—Fraudulent Transfer.—Where bankrupt, a 
corporation, when insolvent, and without valuable 
consideration, turned over to the wife of its vice- 
president, who was also the mother of its presi- 
dent, a sum of money belonging to the corpora- 
tion, which she invested in real estate, the trustee 
held entitled to a personal decree against her for 
the amount, with a lien for its payment on the 
real estate.—In re Sunnyside Quarry Corporation, 
J C. A., 3 Fed. (2d) 142. 

12. — Trustee’ s Powers.—Under ar ag Aa. 
§ 47a, as amended in 1910 (Comp. § 631), 
trustee in bankruptcy, as against liens, p ik. not 
stand merely in bankrupt/)s shoes, but has all 
rights and powers of judgment creditor, holdin 
execution yf returned unsatisfied.—In re Packar 
Press, U. S. C. C. A., 3 Fed. (2d) 232. 

13. Banks eit Banking—Assumed Liabilities.— 
Where new bank took over assets of old bank, ex- 
cept certain notes, and assumed all liabilities of 
old bank, except such as were thereinafter men- 
tioned, obligation of old bank, as indorser of note 
held by plaintiff not being excepted was included 
in liabilities assumed.—Lynes v. Holt-Taylor Mer- 
cantile Co., Mo., 268 S. W. 702. 

14. Embezzlement.—Technical rules controll- 
ing prosecution for embezzlement do not necessar- 
ily apply to prosecution of bank directors for 
“willful misapplication’ of funds; statute making 
distinction between two offenses.—State v. Grand- 
bouche, Wyo., 233 Pac. 532. 

15.——Exclusion of Evidence.—In action by payee 
national bank against accommodation indorser of 
corporation notes, where defense was collateral 
agreement for payment of notes from _ securities 
accompanying them, exclusion of evidence of 
payee’s refusal to accept as collateral security as- 
signment of claim of such corporation against its 
defaulting officer held not error, where defaulting 
officer already was liable for the loans by reason 
of his indorsement; the assignment of such claim 
under the circumstances adding nothing.—Penrose 
v. Canton Nat. Bank, Md., 127 Atl. 853. 

16.—Rate of Interest.—Where the bank com- 
missioner under authority of law (R. 8S. 9—207), 
has prescribed a maximum interest rate for sav- 
ings accounts entitled to the protection of the 
bank guaranty fund, any rate of interest in excess 
of such prescribed maximum allowed by the bank 
and received by the owner of the account has the 
effect of placing such savings account outside the 
protection of the guaranty fund; and where the 
bank commissioner’s order approving a maximum 
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rate of such interest is prescribed at 4 per cent to 
be compounded semi-annually, the receipt of 4 per 
cent interest credited quarterly to such a Ssav- 
ings account is such an infraction of the regulatory 
order concerning maximum interest rates as will 
exclude the account from the benefit of the guar- 
antv fund.—Burnaman v. Peterson, Kan., 232 Pac. 


17.—Set Off.—Where proceeds of insurance 
policy covering vessel, constituting entire assets of 
partnership, were deposited in bank under agree- 
ment for division among partners after determina- 
tion and payment of partnership debts, bank was 
not entitled to set off against amounts distributa- 
ble claims against individual partners, and was 
properly ordered to pay fund into court in suit for 
settlement.—City Nat. Bank v. McCandless, Ky., 
268 S. W. 825. 

18.——Trust Fund.—Where banking and _ trust 
company, in violation of Ky. St. § 612a, did not 
invest half its capital stock in securities for pro- 
tection of fiduciary accounts, and failed to keep 
such assets separate fro other assets. and kept 
no books showing trust business apart from bank- 
ing business, the beneficiaries of fiduciary ac- 
counts nevertheless had a prior lien on the assets 
to the amount of one-half the capital stock with- 
out being required to trace or identify the fiduciary 
funds.—Ohio Valley Bank & Trust Co. v. Pettit’s 
Trustee, Ky., 268 S. W. 535. 

19. Unmatured Debt Rule.—Rule that no right 
of set-off exists, unless claim to be set off is pres- 
ently due, was not changed, except as to general 
assignments for benefit of creditors, by Debtor 
and Creditor Law, § 13; hence bank had no right 
to set off insolvent depositor’s unmatured note 
against its obligation on attached deposit.—Apple- 
ton v. National Park Bank of New York, N. Y., 
208 N. Y. S. 228. 

20. Bills and Notes—‘‘Value Received” Defined. 
—The phrase ‘‘Without receiving value’ as_ used 
in Negotiable Instruments Law (Gen. St. 1918, § 
4387), means without receiving value for the note 
and not without receiving any consideration for 
lending his name; and the “value received’ must 
precede or be contemporaneous with the obligation 
upon the note, otherwise the party would be an 
accommodation gpd when the note was given and 
would cease to be such when the subsequent pay- 
ment was made by him.—Gruber v. Friedman, 
Conn., 127 Atl. 907. 

21. Notice of Dishonor.—Note embodying 
waiver of notice of dishonor dispensed with neces- 
sity of such notice to one placing his name on 
back of note, in view of C. S. § 3092.—Gillam v. 
Walker, N. C., 126 S. E. 424. 

22. Brokers—Breach of Contract.—Plaintiff for 
whom, as undisclosed principal, corn was pur- 
chased by broker under contracts made subject te 
rules and regulations of Board of Trade of City 
of Chicago, who ratified and sued upon such con- 
tracts, though not absolute and unconditional in 
accordance with his original instructions, held 
bound by terms and conditions contained in them. 
—Thomson v. Thomson, IIL, 146 N. E. 451. 


23. Carriers of Goods—Negligence.—Where con- 
signee sued for damage to axle of machinery for 
carrier’s negligence in transit, and for alleged neg- 
ligence after its arrival and before unloading, jury 
being authorized to find, under presumption against 
carrier, that axle was broken by its negligence in 
transit, it was error as to such item to grant non- 
suit.—Allen v. Southern Ry. Co., Ga., 126 S. E. 722. 


24. Partial Loss.—Carrier’s right to have par- 
tial loss prorated in accordance with contract lim- 
iting its liability.on basis of declared value of 
property is not affected by Second Cummins 
Amendment (U. S. Comp. St. Ann. Supp. 1923, 
8563 et seq.), and recovery was therefore limite 
to value of lost goods as declared. where there was 
stated ratio of recovery for partial loss or dam- 
age.—H. R. Mallison & Co. v. Barrett, N. Y., 207 
N. Y. 8S. 793. 

25.——Sight Draft.—A bank which receives for 
collection a draft for the price of goods shipped, 
with bill of lading attached, to be delivered on pay- 
ment of the draft, which without authority from 
the drawer surrenders the bill of lading without 
collecting the draft, is liable for the amount, and 
it is no defense that a partnership relation existed 
between shipper and drawee.—Tampico Banking 
Co., S. A. v. Barber, U. S. C. C. A., 3 Fed. (2d) 136. 

26. Carriers of Passengers—Elevator.—One who 
rides in elevator in a public office building is not a 
mere licensee or trespasser, but is a “passenger”’ 





far hire, and operator must exercise highest degree 
of care for his safety.—Williams v. Short, Mo., 268 
S. W. 706. , 

27.—Intending Passenger.—In action against 
street railway for death of intending passenger, 
where plaintiff's statement of claim merely alleged 
that defendant’s conductor refused to admit de- 
cedent at right rear door, which was free from 
dangerous traffic, but opened left rear door, where 
automobiles were passing every moment, and that 
decedent in attempting to board car at such en- 
trance was killed by passing automobile, held that 
judgment was properly entered for defendant.— 
Martin v. Philadelphia Rapid Transit Co., Pa., 127 
Atl. 765. 

28. Colleges and Universities—Treasurer’s Lia- 
bility—Where, under Acts 1918, c. 18, amended by 
Acts 1922, c. 100, the board of trustees of State 
Industrial College was given unlimited control over 
its agents, including the treasurer, and funds in 
the hands of treasurer, and in compliance with 
order of board treasurer deposited them in de- 
pository designated by board, he was merely a 
bailee, and in no sense an insurer of safety of 


airs v. Coleman, Ky., 268 S. W. 


29. Commerce—Anti-Trust Act.—Anti-Trust Act 
July 2, 1890 (Comp. St. §§ 8820-8823, 8827-8830), held 
inapplicable to contract negotiated in certain State 
for sugar to be delivered from a refinery in such 
State and shipped to other point in State; such 
contract pertaining only to intrastate commerce.— 
A. B. Small Co. v. Lamborn & Co., U. S. 8. C., 45 
Sup. Ct. 300. 

30. “Business Within State.’—Foreign cor- 
poration’s contracts made in New York, providing 
for shipment from its mills in other State, were 
transactions in interstate commerce, and where 
activities in connection with such contracts per- 
formed within State were incidental to such com- 
merce, it could sue without first having obtained 
license to do business within State, required by 
Stock Corporation Law, 110.—Eatonton Cotton 
Mills v. Goodyear T. & R. Co., N. Y., 208 N. Y. S. 


18. 

31. Constitutional Law—Confiscatory Rate.— 
Rate allowing electric company less than 5 per cent 
on valuation of its property held confiscatory, in 
violation of Const. Amend. 14.—Ohio Utilities Co. 
v. Public Utilities Commission of Ohio, U. S. 8S. C., 
45 Sup. Ct. 259. 

32..—-Due Process.—The Federal Reserve Act, in 
requiring a member bank to pay without deduction 
checks drawn on it when presented by its Reserve 
Bank, whether paid over its counter or by check 
on its own deposit elsewhere, does not compel such 
payment by check, and does not deprive it of any 
property or right without due process of law.— 
Pascagoula Nat. Bank v. Federal Reserve Bank of 
Atlanta, U. S. D. C., 3 Fed. (2d) 465. 


33.—Increase in Gas Rates.—Where contract to 
furnish gas, made at time when gas company was 
not a public service corporation, but had right to 
become one, together with surrounding circum- 
stances, showed that public service was contem- 
plated, with the consequence that the company and 
its contracts would be subject to public regulation, 
and where company did become public service cor- 
poration shortly afterwards, Corporation Commis- 
sion’s allowance of increase in rates chargeable 
under contract was not invalid, as impairing obli- 
gation of contract.—Ft. Smith Smelter Co. v. Clear 
Creek Oil & Gas Co., U. S. S. C., 45 Sup. Ct. 263. 


34. Corporations—Doing Business in State.—For- 
eign corporation, wishing to do business in State 
and employing for that purpose a subsidiary cor- 
poration, which it dominates through ownership 
of entire capital stock and otherwise, is not “doing 
business’’ within State in a manner to be present 
and suable there.—Cannon Mfg. Co. v. udahy 
Packing Co., U. S. S. C., 45 Sup. Ct. 250. 

35.——Manager and Funds.—Where territorial 
manager of corporation, authorized to make col- 
lections and deduct salary and expenses therefrom, 
had claim for salary earned prior to becoming 
manager, and more than two months before ap- 
pointment of receiver he had no lien therefor, under 
Cc. 8. 1197, and could not apply balance in his 
hands from collections, the retention of which con- 
stituted a tort on such claim on contract.—Cum- 
mer Lumber Co. v. Seminole Phosphate Co., N. C., 
126 S. E. 511. 

36. Frauds, Statute of—Delivery of Property.— 
The delivery of property sold to a warehouse com- 
pany and the drawing of a draft by the seller on 
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the purchaser for the price thereof, with the nego- 
tiable warehouse receipts for the property attached 
to the draft, is not a compliance with the —- 
ment of the statute of frauds as to delivery if the 
buyer declines to pay the draft and accept the 
warehouse receipts.—A. K. Burrow & Co Vv. 
Planters’ Oil Mill & Gin Co., Miss., 103 So. 9. 

37. Highways—Operation of Bus.—Laws Wash. 
1921, p. 341, § 4, prohibiting use of state highways by 
busses transporting passengers for hire over regu- 
lar routes without certificate from director of pub- 
lic works, and prohibiting issuance of certificate 
where territory is adequately served, held violative 
of commerce clause of the United States Consti- 
tution, in so far as it prohibited operation of bus 
between point in State and point in other State. 
for which certificate had been denied because of 
adequacy of existing facilities over highways con- 
structed with federal aid.—Buck v. Kuykendall, U. 
S. S. C., 45 Sup. Ct. 324. 

38..—Operation of Trucks.—Laws Md. 1922, c. 
401, § 4, prohibiting common carriers of freight by 
motor vehicle from using public highways over 
specified routes without permit from Public Service 
Commission, and giving commission discretion in 
the matter of granting such permits, held violative 
of commerce clause, in so far as it prohibits opera- 
tion, in interstate commerce, of trucks over state 
highways without such permit, even though high- 
ways were constructed without federal aid.—George 
W. Bush & Sons Co. v. Maloy, U. S. S. C., 45 
Sup. Ct. 326. 

39.—Railroad Right of Way.—A railroad’s right 
of way is not “real estate,’ within Acts 38th Gen. 
Assem. c. 237, establishing a county primary road, 
and is therefore not subject to special assessment 
as such thereunder.—Chicago, M. & St. P. Ry. Co. 
v. Board of Sup’rs of O’Brien County, Iowa, 202 
N. W. 370. 

40. Insurance—Additional Endorsements.—Where 
different taxicabs are insured for different bene- 
ficiaries, as additional insurance under separate 
indorsements on policy, each indorsement consti- 
tutes separate contract of insurance.—Firemen’s 
Fund Ins. Co. v. Pennant Finance Corporation, N. 
Y., 207 N. Y. S. 793. 

41.——Benevolent Associations.—A ‘‘benevolent 
association’ is not an “insurance company” in the 
ordinary acceptation of that term, the relation of 
“certificate holders” as distinguished from “policy 
holders’ being essentially mutual and reciprocal, 
and each “certificate holder’ being an insurer of 
the others.—Wirtz v. Sovereign Camp, W. O. W., 
Tex., 268 S. W. 438. 

42——Defense of Claim.—Insurer’s adverse in- 
terest does not preclude existence of relationship 
of principal and agent between insured and insurer 
negotiating settlement of claim against insured, 
but merely subjects insurer’s acts to closer scrutiny 
than acts of ordinary agent.—Douglas v. United 
States Fidelity & Guaranty Co., N. H., 127 Atl 708. 

43.—Embezzled Funds.—Where employee em- 
bezzled employer’s money, and used part thereof 
for premiums on life policies payable to wife, em- 
ployer’s lien on policies was not limited to amount 
of premiums paid out of embezzled money, and 
referee properly imposed trust for two-thirds of 
proceeds on policy on which two-thirds of pre- 
miums had been paid out of embezzled funds.— 
Truelsch vy. Northwestern Mutual Life Ins. Co., 
Wis., 202 N. W. 352. 

44.——Increased Hazard.—Failure of application 
for permit to move insured furniture to brick 
dwelling to state that house was connected by 
@oor with laundry operated by plaintiff held not 
to render policy void as matter of law as mis- 
representing character of building, and submission 
to jury of question of increased hazard was all 
that insurer was entitled to on that issue.—Jenkins 
v.. Franklin Fire Ins, Co., Pa., 127 Atl. 836. 

45.—Lessee’s Interest.—Fire policy issued to 
lessees to protect mortgagee of leasehold, describ- 
ing insured as owners and providing that pelicy 
should be void if they were not sole owners, did 
not protect insured’s interest, and they were en- 
titled to return of premiums, though they were 
insurec ‘as interest may appear’; this relatin 
to interest in payment of loss as between insure 
and mortgagee.—Ratner’s Dairy Restaurant, Inc., 
v. M.:waukee Mechanics’ Ins. Co., N. Y., 208 N. Y¥. 

46.—Mortgage.—Where a mortgage covenant 
expressly provided that the mortgagors should 
“Keep the property fully insured for the benefit of 
the mortgagee, as its interest shall appear,’’ and 
the mortgagors had at such time already procured 





certain insurance thereon in the name of one of 
them in a less sum than the mortgagee’s interest, 
the mortgagee, after loss of the property, had an 
equitable lien upon the proceeds of such policy 
as against the mortgagors and their assignee for 
the benefit of creditors after the fire; the assignee 
not being an innocent holder for value. and the 
law presuming that such policy was intended for 
the mortgagee’s benefit.—First Nat. Bank v. Com- 
mercial Union Assur. Co., Idaho, 232 Pac. 899. 


47.—Notice of Loss.—Provision in fidel‘ty bond, 
for notice of loss “immediately” on_ discovery 
thereof, held void, under Rev. St. art. 5714, as al- 
lowing less than 90 days after accrual of cause of 
action; “immediately’’ ordinarily ‘meaning less than 
such time.—Western Indemnity Co. v.- Free and 
Accepted Masons, Tex., 268 S. . 728. 

48.—Party in Interest.—Fire policy, providing 
that policy should be void if insured was not the 
fee-simple owner, or if foreclosure proceedings had 
been commenced or notice of sale of property 
given, was void where property, before application 
for policy, had been sold on foreclosure of deed of 
trust given by insured’s immediate grantor without 
knowledge of insurer.—Fire Ass’n of Philadelphia 
v. Bancroft, Colo., 233 Pac. 150. 


49.—Russian Funds.—Where Russian insurance 
corporation, which was destroyed and its property 
sequestered by Soviet government, ceased to func- 
tion, even in New York, except for liquidation of 
its outstanding contracts, individual minority stock- - 
holder held not entitled to possession of excess of 
corporation’s funds deposited to secure American 
creditors and policy holders over those needed for 
that purpose, without any security or protection 
to other stockholders; proper proceeding being 
under Insurance Law, § 63, by superintendent of 
insurance, or by action under General Corporations 
Law, § 306, subd. 3.—Andre v. Beha, Superintend- 
ent of Insurance, N. Y., 208 N. Y. S. 65. 

50.—wWar Risk Policy.—Where vessel returning 
to United States was intercepted by British war- 
ship, her cargo discharged in British port, and 
vessel required to carry cargo to Sweden and re- 
turn as condition to releasing her and giving her 
sufficient coal to reach United States, held that 
voyage from England to Sweden was not unneces- 
sary deviation so as to relieve insurers from lia- 
bil'ty.—Aktiebolaget M. Bank v. Hanover Fire Ins. 


-Co., N. Y., 208 N. Y. S. 173. 


51. Landlord and Tenant — Alterations.—That 
lessee surrendered possession in summary proceed- 
ing nine months before alterations were required 
to be completed was no defense to action on leesee’s 
bond, since lessee could not avoid contract obliga- 
tions by breaking contract, and lessor was under 
no obligation to permit lessee to remain and sue 
for rent.—Stogop Realty Co. v. National Surety 
Co., N. Y., 207 N. Y. S. 785. 


52.——Subletting.—Person who commenced occu- 
pancy with tenant’s permission was not a “‘squat- 
ter,” or “intruder,” within Civil Practice Act, § 
1411, subd. 4, even though tenant, by giving per- 
mission, broke covenant against subletting.— 
Frazier v. Cropsey, N. Y., 207 N. Y. S. 803. 

53. Licenses—Non-Residents.—Ordinance requir- 
ing non-residents employed in city to obtain li- 
censes to drive automobiles therein, held not un- 
reasonable as permitting imposition of license ex- 
amination on all entering or passing through city 
for any cause or period of time.—State v. Denson, 
N. C., 126 S. E. 517. 

54. Master and Servant—Irregular Employment. 
—Where deputy sheriff was engaged for a single 
night to attend place of amusement and admit only 
those who produced tickets or whose names were 
furnished to him, he was acting as proprietor’s 
doorkeeper, and not as deputy sheriff, and his act 
in attempting to prevent entrance of up who 
had no tickets was within scope of his employ- 
ment.—Rainbow Gardens v. Industrial Commission, 
Wis., 202 N. W. 329. 

55.——Lawful Strike.—Where employees by _con- 
certed action quit work because of proposed cut 
in wages, they entered on lawful “strike,” since 
there was a grievance justifying such action.— 
= Allis Foundry Co. v. State, Wis., 202 N. W. 

56.——Relief Association Contract.—A member of 
a railroad employees’ relief association may ratify 
contract of membership, though procured through 
duress or undue influence; his suit on contract con- 
stituting ratification thereof.—Hanson v. Chicago, 
B & Co., Wyo., 232 Pac. 1101, 
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57. Mines and Minerals—Removal of Machinery. 
—On the forfeiture by decree of court of an oil 
lease, the lessee has the right to remove his ma- 
chinery and other like property from the leased 
premises, where judgment is silent as to such 
property and lease authorizes removal.—In re Mid- 
land Oil Co., U. S. C. C. A., 3 Fed. (2d) 112. 

58. Monopolies — Anti-Trust Act.—Anti-Trust 
Act July 2, 1890 (Comp, St. §§ 8820-8823, 8827-8830), 
did not invalidate contract for sale of sugar to 
buyer who was not a party to comb‘nation in vio- 
lation of the act, even if seller was party to such 
combination and contracts were made during life of 
combination and conformed to standards sanc- 
tioned by the combination.—A. B. Small Co. v. 
Lamborn & Co., U. S. S. C., 45 Sup. Ct. 300. 

59. Municipal Corporations—Bond Issue.—Amend- 
ment of city ordinance providing for issuance of 
bonds for construction of municipal I'ght and 
power plant, payable from revenues of plant, which 
provided that city would covenant with bond- 
holders to pay into fund for retirement of bonds a 
stated rate for electric current used by city, held 
not to make such bonds debts of city, within 
Const. Colo. art 11, § 8, limiting indebtedness to 
3 per cent of assessed valuation.—Franklin Trust 
Co. v. City of Loveland, Colorado, U. S. C. C. A,, 
3 Fed. (2d) 114. 

60.—Fire Hydrants.—lIn absence of statute, city 
is not liable for fire losses caused by its failure to 
keep street hydrants in working order, being under 
no obligation to undertake or continue to supply 
water for extinguishment of fires on private prop- 
erty, nor to do it in any particular way.—Stevens 
v. City of Manchester, N. H., 127 Atl. 873. 


61. Principal and Agent—Indorsing Checks.— 
Agent's authority to make collections is not au- 
thority to indorse checks given in payment of 
debts due principal.—J. B. Colt Co. v. Grubbs, Ky., 
268 S. W. 817. 


62. Rallroads—Discrimination Between Shippers. 
—Rev. St. Mo. 1919, §§ 9985, 9990, prohibiting dis- 
crimination between shippers in the furnishing of 
cars, held inapplicable where usual route to in- 
tended destination was an interstate one, and 
shipper did not designate intrastate route, in view 
of Interstate Commerce Act, § 1, subds. (3), (4), 
(6), (10), (11), (12), (14), section 3, subd. (1), sec- 
tion 15, subd. (1), being Comp. St. §§ 8563, 8565, 
8583, and section 3, as amended by Act Fed. 28, 
1920, § 405 (Comp. St. Ann, Supp. 1923, § 8565), 
protecting shippers of goods in interstate com- 
merce from such discrimination.—Missouri Pac. R. 
Co. v. Stroud, U. S. S. C., 45 Sup. Ct. 243. 


63.- Connecting Tracks.—Civ. Code 1922, § 4878, 
requiring two or more railroads passing through 
city to build connecting tracks, and empowering 
railroad commissioners to determine proportionate 
cost. and giving te one railroad the right to relieve 
itself from penalty imposed for failure to build 
connecting tracks within six months, by proceed- 
ing with construction after notice to other rail- 
roads, with right to recover from others propor- 
tionate cost, held not violative of due process 
clause, Const. U. S. Amend. 14s—Shealey v. Sea- 
board Air Line Ry. Co., S. C., 126 S. E. 622. 


64.——Duty to Invitee.—In action by employer, 
under 3 Code, art. 101, § 58, for injuries sustained 
by its employee when, in getting from defendant's 
freight platform freight consigned to employer, 
other freight fell on employee, witness’ answer to 
question as to the manner in which defendant’s 
servant unloaded the freight, and whether in tak- 
ing the freight off the cars it was carefully piled 
in place, held properly excluded as irrelevant, be- 
cause involving testimony regarding manner in 
which defendant's servants piled freight on other 
days and at different places on platform.—Texas 
Co. v. Washington, B. & A. Electric R. Co., Md 
127 Atl. 752. 

65.——Status of Yardmaster.—Yardmaster, in 
charge of switching and movement of trains in 
railroad yard, who used telephone for giving and 
receiving instructions, was “operator, train dis- 
patcher, or other employee,’ within Hours of 
Service Act, § 2 (Comp. St. § 8676).—Atchison, T. 
& S. F. Ry. Co. v. United States, U. S.C. C. A, 
3 Fed. (2d) 138. 

66. Receiving Stolen Goods—Knowledge of Theft. 
—In prosecution for violation of National Motor 
Vehicle Theft Act Oct. 29. 1919, § 3 (Comp. St. 
Ann. Supp. 1923, § 10418d), indictment charging 
that defendant transported in interstate commerce 
described automobile which “had _ been. stolen 





from’’ named person, ‘‘and that the defendant did 





not have the consent of the owner to transport it 
* * * all of which he, the said R. (defendant), 
then and there well knew,” held sufficient to charge 
that defendant knew that automobile had_ been 
stolen.—Brooks v. United States, U. S. S. C., 45 Sup. 
Ct. 345. 


67. Sales—Bulk Sales Law.—Where sellers refused 
to furnish buyer with information necessary to com- 
pliance with Bulk Sales Law (Personal Property 
Law, § 44), buyer was entitled to recover his down 
payment and reasonable attorney's fees, but not his 
disbursements in the business, nor reasonable 
value of his time during period in which he was 
to determine whether he would carry purchase to 
completion.—Reizen v. Steiglitz et al., N. Y., 207 
By. Ft. & Wa 


68.—Rescission.—Contract for sale of truck held 
properly canceled for seller’s refusal to complete 
contract by furnishing hauling job, falsely repre- 
sented as included; consideration received cover- 
ing both subject-matters.—International Harvester 
Co. v. Edwards, Colo., 233 Pac. 164. 


69. Wrongful Detention.—Measure of seller’s 
damages for wrongful detention of dredging ma- 
chine by buyers. who wrongfully obtained posses- 
sion, where machinery depreciated in market value 
because of use for period of detention and wear 
and tear incident to such use, was interest on 
market value of new machine from time it was 
taken to time it was redelivered and depreciation 
in market value on account of such use. wear, 
and tear. and not merely interest on purchase 
price during period of detention.—Austin Machin- 
ery Cornoration v. Clark-Hunt Contracting Co., 
Miss., 103 So. 1. 


70. Searches and Seizures—Warrant.—Under Na- 
tional Prohibition Act. tit. 2, §§ 25, 26 (Comp. St. 
Ann. Supp. 1923, §§ 101381%4m, 10138%mm). section 
6 of act supplemental thereto (Comp. St. Ann. 
Supp. 1923, § 10184a) and Const. U. S. Amend. 
4, contraband liquors, concealed and being illegally 
transported in automobile or other vehicle may be 
searched for without warrant by officers having 
probable cause to believe that such vehicles are 
ecarry'ng contraband.—Carroll et al. v. United 
States, U. S. S. C., 45 Sup. Ct. 280 


71. Statutes—Co-Operative Marketing Act.—®o 
much of section 15 of the act of 1921, referred to 
in the preceding division, as seeks to authorize the 
by-laws and marketing contract to fix liquidated 
damages and to require the members to pay all 
costs, premiums for bonds, expenses and fees, as 
well as providing for injunction and a decree of 
specific performance. is not unconstitutional and 
void as being in conflict with article 1, § 4, par. 1. 
of the Constitution of Georgia, in that the general 
laws of the State have provided for the issuing 
of temporary injunction, for the payment of court 
costs, and other provisions stated in said section.— 
Harrell v. Cane Growers’ Co-Op. Ass'n, Ga., 126 
S. E. 531 


72. Telegraphs and Telephones—Interstate Mes- 
sages.—The transmission of telegraphic messages, 
which pass from one State to another or which. in 
passing between two points within a State, pass a 
part of the way through another State, is ‘‘inter- 
state commerce’ and such business is free from 
state control.—State v. Missouri, K. & T. R. Co., 
Kan., 232 Pac. 1038. 


73. Vendor and Purchaser—Loss Before Con- 
veyance.—Under contract for sale of abandoned 
school building which was silent as to insurance, 
where building was destroyed by fire before con- 
veyance, benefit of vendor’s policy belonged to 
vendor; it not being a part of res bargained for, 
and no trust relation existing in regard to it.— 
Brownell v. Board of Education of Inside Tax 
Dist., N. Y¥., 146 N. E. 630. 


74. Workmen’s Compensation—‘‘Casual” Em- 
ployment.—Lineman, regularly employed by tele- 
phone company at fixed monthly wage under con- 
tract permitting him to engage in other employ- 
ment, who had contract with electric power com- 
pany to keep its lines in repair at certain com- 
pensation per hour, and who worked only a few 
hours a day for a few days in a month for such 
power company, was not, while engaged in repair- 
ing lines of such power company following a storm, 
engaged in “casual’’ employment within Code 
Supp. 1913, § 2477m16, as amended by Acts 37th 
Gen. Assem. c. 270, § 10, making Workmen’s Com- 
pensation Act inapplicable to such employment.— 
Pfister v. Doon Electric Co., Iowa, 202 N, W. 371, 

















